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Aunomayua: B oannoii cmamve 6yoem usHau4anibHO ONUCAHO NOHAMUE PUMCKO20
yacmuoco npasa. Taxowce 6yO0ym packpvimvl OCHOGHbIE NPUHYUNBL OAHHO20
uHCmumyma npasa.

Kniouesvie cnosa: pumckoe uacmuoe npago, «GHEWIHUE) NPUHYUNBL, NPUHYUN
2apMOHUU, COBPEMEHHOE NPASO.

Ha cerogHsimiHuil 1I€Hb KOHKPETHOTO OINPEAEIICHHS MOHATHIO «PUMCKOTO
IpaBa» HE CO3/JaHa, U MHOTME YYEHBIE — TEOPETHKH, CIEHHAIB3UPYIOIIHECS B
M3YYEHUHU PUMCKOTO ITpaBa TPAKTYIOT €ro Mo - cBoemy. Mcxoas u3 3Toro, NOHATHE
«PUMCKOE€ TPABO» MOXHO HM3y4yaTh B y3KOM M IIMPOKOM CMbIciIax. B y3kom
CMBICJIC, KaK CUMTAJIM MHOTHME YUYEHBIE, PUMCKOE IIPAaBO MTOHUMAETCS TOJIBKO KaK
yueOHas nucuurinHa. B.C.Hepcecsuu u J[.B.JlokaeB, cuuTaroT, 4To «pUMCKOE
paBo, Kak y4yeOHasl JUCLMIUIMHA, U3Y4aeT UCTOPHUUECKOE CIIOKEHUE U CUCTEMY
npaBa, KOTOPOE PEryJMPOBAIO OTHOIIEHUE MEXAY YaCTHBIMU JIMLIaMH B J[peBHEM
Pume u B ero npezaenax». JJaHHOro MHEHHUS TaKKe NPUIIEPKUBATUCH UTAIbSIHCKUAN
npodeccop Ppanyosu, a Takxke pomMaHucT CaHPUIUIINO, KOTOPBIA BBIACISI, YTO
PUMCKOE€ MpaBO — 3TO HE YTO MHOE, KakK MpaBO W IMPaBOBas CUCTEMA, KOTOPOE
JIEVICTBOBAJa Ha MPOTSHKEHUU UCcTopun Puma, 110 ero pacnaza.

B mmpokoM cMbICIE pUMCKOE IIPABO OXBATHIBAET HE TOJIBKO HCTOPUUYECKYIO
y4eOHYIO0 JIMCUUILIMHY, KOTOPOE€ Ha Cel J[eHb MNpernojardT MOYTH BO BCeX
00pa30BaTENbHBIX YUPEXKACHUSAX [0 HAMPABICHUIO IOpHUCIpYyIeHIUU. Pumckoe
IIPaBO HE OCTAJIOCh B IPOLUIOM, HO U IPUMEHSETCA IIPU NPUHATHHA U PELICHUE

HCKOTOPBIX BOIIPOCOB Ha CCI‘OI[H}IH.IHI/II\/II JCHb TOXKC. OHO TaKke MOXET OBITh
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W3Y4YCHO NPU YTBEPKACHUU U U3MEHEHHH HEKOTOPBIX HOPM IIpaBa, Kacarolleecs
OTHOUIEHUN MEKIy 4YaCTHBIMHM JIMIAMH, U YCTPAaHEHUU KOJUIM3MOHHBIX HOPM.
Hcexonss m3 TOro, 4ro cucreMa pUMCKOrO IpaBa SBISIETCS MHOIOYPOBHEBOW H
MHOT'OTPAaHHOM, JUIS TOCTHKEHHS BBIIICYKA3aHHOTO, C HETO CTOUT BBIIEIIUTH €0
IIOJICUCTEMBI, TaKH€ KakK, IIPUMEHEHHE HOpPM, KacaTeJIbHO IIPaBOTBOPYECTBA,
KOTOpO€ Ha CErOAHSAIIHMKA JEHb II0CIE aHalIW3a, CUYMUTAIOTCA CBOECTO poza
YHUKAJIBHBIMU, PA3HOCTOPOHHUMM, B CHUIIy TOTO, YTO CO3JaBaJIUCh HA IIPOTKEHUH
BEKOB; NPHUMEHECHHE B PUMCKOM IIPaBE€ HOPM «IIPABONPHUMEHEHHUS», OCHOBOU
KOTOPOT'0 CYMTAIOTCS €r0 NMPUHLIMIIBL, & TAKXKE JOKTPUHAIBHBIE HOPMBL.

Pumckoe mpaBo SABIIIETCA OCHOBOIIOJArarolled CUCTEMOM IIpaBa, KOTOPOE
CTaJI0 TIEPBOMCTOYHUKOM BHEIPEHHUS HOPM, PpETYJIUPYIONIME CBOOOJHOE U
HE3aBUCUMOE I0JIOKEHUE UHIMBUAA B IPAXKIAHCKOM IIPaBE, KOTOPOE NMPU3HAETCA
BCEMH, TOCYJIapCTBOM 3a MOJHOIPABHOTO CYOBEKTa, a TAK)KE OTHOLUEHUS MEXIY
YaCTHBIMM JIMIIAMH, UX 3aIUTa, BBIACICHUE MPaB U 00S3aHHOCTEH, KACAIOIIMXCA
KQ)KJI0r0 U3 OTHOUIEHWH, YTO Ha BKPATILIE MOXKHO Ha3BaTh «BHEAPEHUEM CHUCTEMBbI
WHVBUAY AJTALALIII).

[Ipoananu3upoBaB NOHATHE «PUMCKOE IMPaBO» B Y3KOM M IIHPOKOM
CMBICJIE, MOKEM IIPEMJIOKUTH CBOK TOYKY 3PEHHsI KacaTeJIbHO €ro ONPEIEIICHHUS.
«PuMckoe paBo — cucrema mpasa, cymiecTBoBaBmas B J[peBHem Pume, koTopoe
SIBJIIETCS. OCHOBOIIOJIO)KHUKOM BO3HUKHOBEHHUS WHIMBUAyalIU3alMd B cdepe
IIpaBa, PETyJIUPYIONIas YaCTHOIPABOBBIE OTHOLIEHUS MEXKAY YACTHBIMH JIMLIAMH,
ABJISIFOIIASICS OCHOBOM JUJII BHENPEHUS W TMPUMEHEHUS COBPEMEHHBIX HOPM B
cepe YacTHOro NpaBa, YCTPAHEHUS KOJUIM3MOHHBIX MOMEHTOB IyTEM aHAIHU3a
€ro HOpPM, M METOJIOB MPUMEHEHUS, KACATENBHO TOrO WJIA MHOTO OTHOIIEHUS,
KOTOpPO€ H3Yy4yaeTcsi B KayecTBE Y4YEOHOM AMCLUMIUIUHBI JUIsI €r0 JajbHEHIIero
IIOJTHOTO U3YYEHUS U NPABUIIBHOTO TPUMEHEHUSY.

ITonsB, uTO M3 ceds MPEACTABIAET «PUMCKOE MPABO», U J1aB CBOCOOpa3HOE
ONpPENEICHNE UCXOAA U3 aHAJIN3a MHEHHMM YYEHBIX, CTOMT TAK)KE YINOMSHYTHb Ha
CU€T TOrO, YTO CaMO PUMCKOE MPaBO JEIUTCA Ha MyOJIMYHOE U YAaCTHOE IpaBa, U

JAaHHOC pa3rpaHU4YCHUC ABJIICTCA OAHMM M3 BaXHBIX IIPHU3HAKOB CHCTEMBI
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puMckoro mnpasa. KaxxqoMy U3 JaHHBIX HaIlpaBICHUNW MOXET JaTh 0000IIEHHOE
OIIpE/ICIICHHE.

«PuMckoe myOnMyHOE TpaBO» - MOJACUCTEMA PUMCKOrO MpaBa, KOTOPOE
paccMaTpuBaeT COCTOSHHE TocynapcTtBa. Pumckoe myOiamyHOE MpaBoO OTpaxkasio
MHTEPECHI BCETO HapoJa, a He KOHKPETHOIO OJHOTO JIMIA, U MOJUIEKAI0 OXPAHE.
OxpaHa OCYWIECTBISJIOCH BO HMMS HapojJa OT HMMEHM TOCyJapcTBa U
UCKJIIOYUTEJIFHO BKJIKOYAJIO B c€0sl CAaHKIUU. Eciiu CpaBHUTH TaHHYIO TOJICUCTEMY
PHMCKOTO IIpaBa, TO Ha CErOAHSAIIHUMA OH HICHTHYEH C YTOJOBHBIM,
aIMUHHACTPATUBHBIM, HAJIOTOBBIM ITPAaBAMH, W OTHOCHUTCS HCKJIIOUUTEIBHO K
IIOJIHOMOYHMSAM TOCYAAapCTBa, Tak Kak B JlpeBHeM Pume, HecMOTps Ha TO, 4TO
nyOJIMYHOE MPaBO HCIOJHSUIOCH TOCYAAapCTBOM, HApPOJA TAaKXKE MMEN MpPaBO Ha
IPUMEHEHHUE HOPM PUMCKOTO IMyOJIMYHOTO IpaBa, €CIU 3TO KacajJoCh MHTEPECOB
BCETO pPUMCKOro Hapona. IIoMuMoO BbllIEeyKa3aHHBIX HOPM, KOTOpBIE paHee
OTHOCWJIUCh K PHUMCKOMY IyOJIMYHOMY IMpaBy, JaHHAs IOACUCTEMA SBISETCS
OCHOBOIIOJAraroleil craaueil pa3BUTUs U BHEIPEHUs CYJIEOHBIX pa30upaTenbCTB
(TIporieccon).

«PuMCKO€E YacTHOE ITpaBoO» - MOJACUCTEMA PUMCKOTO MpaBa, PEryJInpyromas
BCE, UTO CBA3aHO C OTHACJIBbHBIMM, YACTHBIMM JIMLAMU. [Ipy m3ydeHMM HaHHOU
MTOJACUCTEMBI, MOXKEM MOHSATH, YTO B HEE B OCHOBHOM BXOIWJIM HOPMBI, KOTOpPBIE
Ha CErOAHAIIHUN JE€Hb OTHOCUTCA K TPAKIAHCKOMY IIpaBa, a HMMEHHO K
rpaXIaHCKOMY MaTepUAIIbBHOMY ITIpaBy W TPAXKIAHCKOMY MPOLECCYATbHOMY
npaBy. [loMuMO nmaHHOW OTpaciv, TyAa TakKKe OTHOCWIA 4YacTb M3 PHUMCKOIO
nyOJIMYHOTO NpaBa, KOTOPble Ha CETOAHSAIIHUN JEHb OTHOCSTCA K YTrOJOBHOMY
IIPaBy U IMPOLECCY, @ UMEHHO Ty YacCTh U3 HEro, 4TO KACAIOCh OXPAaHE JUYHOCTH
OT MOCATAaTeNbLCTB, HAHECEHUS yIIepOa Kak 30pOBbIO, TaK U UMyIIecTBY. Mcxons
U3 BBIIICYKAa3aHHOTO, MBI IIOHSJIM, YTO PHUMCKOE 4YaCTHOE IIPaBO OTpa)xayo
WHTEPECHl OTHEIbHOW JMUYHOCTH, U OXPAHSIOCH MCKIIOUHUTEIBHO HCXOAS W3
xenaHus u mHTepeca mHauBuaa. CoriacHo stomy, B JlpeBHem Pume Hapsgy c
oOLIEeNpPU3HaHHBIMM HOPMaMU U TPaJAMLMAMHU, KacaTeJIbHO YAaCTHOIO IpaBa, Kak

OTACJIBHBIC HWCTOYHHUKH 6paJ'II/I N COTJIallCHHUA, YAaCTHBIC COTJIAIICHUSA MEKIAY
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CyObEeKTaMH PHUMCKOIO YacTHOIO TMpaBa (YaCTHBIMM JIMIIAMHU), TaK KaK OHHU
yKa3bIBAJIA Ha BOJIE JIUI], KOTOPBIE 3aKIIOYHIIUA €T0, YTO CBS3aHO C TEM, YTO MOTYT
OBITh 3allMIIEHbl MX IpaBa TOJBKO MHPHU TOM, €CIM OJHA U3 CTOPOH H3bSIBUT
YKEJaHHUE, €CJIM HET — TO HUKTO HE MOTY BMEIIMBATHCS B UX COTJIALLICHHUE.

CBo€ pa3BUTHE pPUMCKOE IyOJMYHOE M YaCTHOE IMpPaBO, B YACTHOCTHU
PUMCKO€ YacTHOE MpaBo, MOJIYYHIM B apXaldHOM PUMCKOM IpaBe, KOrjaa 0co0o
pPa3BWINCh HCTOYHHMKM JIaHHOW CHCTEMbl TIpaBa, a HMMEHHO MPEIJIOKECHHUS
MarucTpara, 4ro 0J00psUIOCh HApOJIHBIM COOpaHMEM, MMEHOBAIUCH Kak lex, a
TaKe OOBIYHBIC HOPMBI U HOPMBI PEJIMTHO3HOTO XapakTepa — iUS. MBI YITOMSIHYJIN
3TO, ISl TOTO, YTOOBI yKa3aTh, YTO B IMOCICIYIONIEM HOPMbI, IMEHOBaBIIUeCs |exX
ObuM TepeMMeHOBaHBI Ha 1US publicum, a oObBYHBIE HOPMBI W HOPMBEI,
NOSIBUBLIMECS W3 TpaJuluid M O0O0bIYaeB MpPEAKOB, KOTOPHIE PEryIpoBaIn
OTHOIICHUSI MEX/Y JIMI[aMH, ObLIH TIEpeMMEHOBAHbBI Ha 1US privatum.

OpnHoi M3 OTIMYMI PUMCKOTO IMyOJIMYHOIO M YAaCTHOTO MpaBa SIBJISETCS TO,
YTO HOpPMBI MyOJIMYHOIO IpaBa, KOTOPHIE HANpaBlieHbl Ha 3alUTY HWHTEPECOB
HapoJa W TOCYyAapCTBa, HE MOIVIM OBbITh M3MEHEHbl YACTHBIMH COIJIALIECHUSMHU
JUYHOCTAMHM, a B cdepe 4YacTHOro IpaBa, TOCYJapCTBO HHUKAK HE MOTy
BMEUIMBATbCS U BO3JCHCTBOBATh HA COIVIALICHMSI, KOTOPbIE OBLIM 3aKJIIOUYEHBI
MEXAY 4YacTHbIMHM JiMaMHu. M3 3TOro BBIXOJIWUT, YTO PUMCKOE NyOJUYHOE U
PUMCKOE 4aCTHOE ITPaBO CYILECTBOBAIMN KaK CaMOCTOSITEIbHBIE OTPACIIH.

Emé oqHuM U3 OTIMYUTENBHBIX U BaKHBIX YEPTOB PUMCKOTO MyOJIUYHOTO U
PUMCKOTO YacTHOTO IMpaBa SIBISETCA TO, YTO PHUMCKOE MyOJMYHOE MpPaBO CO
BPEMEHEM yTpaTHila CBOIO LIEHHOCTb, M MpeoOpa3oBajach Ha JIPYTHUE CHUCTEMBI
npaBa, [PU 3TOM HOPMBbI, CAHKIIMU, MaTepuaibHasl 4YacTh U IpoLeccyalbHas ero
YacTH TakKe OBLIM B OOJIBIICH CTEIEHWM WM3MEHEHBI. TakuM 00pa3oMm, pUMCKOE
nyOJIMYHOe MPaBo OBLIO MOCTENIEHHO YTPAueHO, a PUMCKOE YaCTHOE MPABO JI0 CHX
MOp M3Y4YaeTCss MHOTUMH YYEHBIMU U 10 C€Hl IEHb MOTYT OBITh HUCIOJIb30BaHBbI.

[Ipoananu3upoBaB M pasrpaHUYMB PUMCKOE YaCTHOE IPaBO OT PUMCKOIO
YacTHOTO TpaBa, MOHSB CYTh KaXXIOT0 U3 HUX, U M30paB CYLIHOCTh PUMCKOIO

9aCTHOI'O IIpaBa, 6y,IICT IIeJICCOO6p3.3HBIM pacucaTtb U paCKpPbITh €0 IMPUHIMUIIBI.

www.pedagoglar.org 9-to’plam 1-son iyul 2024



https://pedagoglar.org/index.php/04/index

Yangi O'zbekiston taraqgiyotida tadgigotlarni o'rni va rivojlanish omillari

Hcropust pa3BUTUS MPUHUMUIIOB PUMCKOIO YacTHOrO IpaBa OepeT CBOE
Hayaja B TPETbEM IMEpUOJE Pa3BUTUS U (HOPMHUPOBAHUS PUMCKOIO IpaBa, yTO
noananer B nepuoA | B. 1o H.3. — Il B. H.3., KOTOpas Ha3bIBAETCS KIACCHYECKUIN
NEepUoJ AHTUYHOTO PUMCKOTO TpaBa. B 3TOT mepuos 0coOEHHO pa3BUBAICS
MPaBOBOM cTAaTyc CBOOOAHOTO TpakJAaHMHA, YTO SIBJISAETCS €€ OJHUM TOIYKOM
dbopMHUpOBaHUS IPUHITUIIOB YaCTHOTO MPaBa.

Hcxons u3 TOro, 4To MPUHUKUIIBI PUMCKOTO YaCTHOTO IpaBa B HAIIE BpeMs
HE TMOABEPTHYThl HM3YYEHHUIO, MOXEM IPOBECTH HEKUI aHajiu3 CaMHX OCHOB
PUMCKOI'0 YaCTHOT'O MpaBa, YTOOBI BBISIBUTh U OTACIUTH HECKOJIBKO MPUHIUIIOB.
[Io cBoell CyHIHOCTH, MPUHIIMIBI PUMCKOTO YAaCTHOTO IMpaBa TOXKIECTBEHHBI
COBPEMEHHBIM MPUHIUIIAM IPAKJAHCKOIO MPaBa.

[lepBblii U3 TPUHIUIIOB, KOTOPOE HAM CTOUT PACKPBITh, SABJISIETCS MPUHLIUI
JI03BOJIMTENBHOCTH. B prMCKOM 4acTHOM mpaBe ObLIO MPaBUII0, KOTOPOE IIIaCHUIIO:
Pa3pemieno Bcé To, uto He 3anpemnieHo. CorjiacHo JaHHOMY MPaBUITy, MOJTy4daeTcs,
YTO OOIIECTBEHHbIE WHTEPEChl CTABUJIUCH B TMPUOPUTET, & WMEHHO, O3HAYaeT
CBOOOY JIEUCTBUM YaCTHBIX JUI. JlaHHBIN NPUHIIUI aKTyaJIeH U Ha CErOAHSIITHUN
JIeHb B cpepe rpakIaHCKOro MpaBa, U BBIPAXKAETCSA B TOM, YTO, COTJIACHO CTAaThe
184 'K PY3 nunia MoryT nproOpeTaTh UMYIIECTBO B COOTBETCTBUU CO CIICITKAMH,
HE 3aIpelIEHHbIE 3aKOHOM.

[IpoBens aHanu3 HEKMX HOPM U MPAKTUKU PUMCKOTO YaCTHOTO IPaBa, MBI
NOPUILIA K BBIBOAY, YTO OOJbIlIee MX KOJUYECTBO HOCHIO JTO3BOJUTEIbHBIN
xapakrtep. Mcxonas w3 3T0ro, cyOBEKTbl PUMCKOTO YacTHOTO TIpaBa MOIUIU
pealin30BbIBaTh CBOIO MPABOCYOBEKTHOCTH MO CBOEMY YCMOTPEHHMIO, JEHCTBOBATH
o CBOEW Boje, JCHCTBOBAaTH B CBOEM HMHTEpece, MNpPUOOpETaTb WM HE
npuoOpeTaTh mpaBa B cdepe YacTHOrO TMpaBa, OTKA3aThCs OT HUX, BBHIOMPATH
croco0 puoOpeTeHMS MpaB, a TakKe BBIOMPATh CIIOCOO 3aIMThI CBOMX IMPAB HIIN
HE TPUMEHATHh UMX B oOwmeM. [IpuHIUI JO03BONMTENLHOCTH XOPOIIO OMHCAH U
copMynupoBaH puMcKkuM topuctom dnopentuH: «CBoO6OJa €CTh €CTECTBEHHAs
CIIOCOOHOCTH KaXA0r0 JIeJaTh TO, YTO €My YTOAHO, €CIIU 3TO HE 3aMpeleHO CHIION

uau ipaBom» (D.1.5.4). JlanHbie npaBuia ASHCTBYIOT U B COBPEMEHHOM MUpE, TaK
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KaK BCE BBHIIECKA3aHHOE 3aKPEIJICHO B HOPMATHBHO-TIPABOBBIX aKTaX Ka)JIOTO
rocyJapcTBa, KacaTeiabHO TPa)XJAaHCKOTO IMpaBa. B ux HOpMax yka3bpIBaeTcCs, YTO
KOKIBI HMMEEeT MpaB CBOOOMHO 3akimtouarh jgoroBopa (ctates 1 'K PVY3),
cB0OOHO 0O€3 MPHUHYKICHUI COBEpPIIATh CIACIKA W PEaTM30BBIBATH CBOW IIpaBa
(rmaBa 9 'K PVY3), npuobperarb uim He NpUOOpeTaTh MmpaBa U OOS3aHHOCTH
(crarbs 8 m pazzen |l 'K PY3), 3amumars Hapymenssle npaBa (crtatea 11 'K
PVY3).

Emé omauM mTpUHIMOOM SBISETCS HEAOMYCTUMOCTh BMeEIIATEIhCTBA
roCyJapCcTBa U MHBIX CyOBEKTOB B YaCTHBIC JieJia CTOPOH, CBOOOIY JOTOBOPOB H
COBEPILIEHUS CJIEJIOK, PAaBEHCTBO IPABOBOIO peXUMa JUIsI BCEX CYOBEKTOB
YaCTHOTO TpaBa, HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH. J[aHHBIN MPHUHIIAI TaK)Ke
U3BECTEH B COBPEMEHHOM T'PaK/IaHCKOM IIpaBe.

BrleykazanHple NMPUHIUIBL SBJISIIOTCS «BHEITHUMU», €CTh €IE TaKue
MPUHITUIIBI, KOTOPBIC Cpa3y HE MOMAIAI0TCs, W OBUTM BBISBICHBI TIOCIE aHATU30B
U3 MPAKTUKU PUMCKUX FOPUCTOB.

[lepBbiii U3 HUX SBISIETCS, OCHOBOIOJAralOIIMKA MOPUHLIUAN PUMCKOU
MPaBOBOM CHUCTEMBI OBLI TPHUHIIAIT HEMPEKPAIIAOIIETOCS Pa3BUTHS TpaBa U
MPaBOBOM CHUCTEMBI B PUMCKOM YacTHOM TipaBe. OCHOBHOW CYTBhIO JTaHHOTO
OpUHIMIA BET K SICHOMY OCO3HAaHHUIO PHUMCKHUMHU IOPUCTAaMU TO, IS YETO
npenHazHadeHo npaBo. CoriiacHO JaHHOMY MPHUHITUITY, PUMCKUE FOPUCTHI B CBOE
BpeMs BBIACISUIA TO, YTO MPABO MPEAHAZHAYCHO TSI CIAXCHHOCTH COIUATBHOU
JKU3HH, Pa3BUTHIO YAaCTHBIX JIMIl, MHAWBHJIOB, HAa 3alIUTy YbHX HHTEPECOB OHO
HaIpaBJICHO.

OCOOCHHOCTBIO TPHUHIIMIIA HEMPEKPAIIAOIIETOCs pPa3BUTHSA TIpaBa M
MPABOBOM CHUCTEMBI 3aKJIIOYACTCS B TOM, YTO MHAMBHUJ HE OOs3aH MOJACTPAWBAThH
CBOM MHTEPECHI MO/ TO, YTO HAIMKCAHO, @ UMEHHO, MO TO, YTO YXKE MPEANUCAHO
npaBoOM, a, HAO0OpOT, /JaHHBIC TMPEANHCAHUS JOJDKHBI COOTBETCTBOBATh,
«TOJICTPANBATHLCS» TMOJ] UHTEPECHl YACTHBIX JIMIl. B COBPEMEHHOM TpaKIaHCKOM
npaBe PecniyOnuku Y30ekucraH, auia noAcTpauBaOT CBOU JIEUCTBUSI U UHTEPECHI

noa mpeArnrCaHHbBIC HOPMEBI IIpaBa, U PETYIHMPYIOTCA MMM, 4 HCIOCIYIIAHHUC UM
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MOYKET MPUBECTHU K CEPHEZHBIM FOPUANUECKUM MOCIEACTBUSIM.

[IpyHIMO pa3BUTUA TNpaBa B PUMCKOM YacTHOM MpPaBE SBISETCA
HEHUCCAKAEMbIM, TO3TOMY OHO HE MOXKET HMMETh XAapPAKTEp HEBO3MOKHOCTHU
W3MCHEHUS, W OCTaBJICHUS (PUKCHPOBAHHOW HOPMBI pa3 W HaBcerjaa. SIBojieH 1o
JAHHOMY TPUHIIMITY TOBOPWJI, YTO BCSIKOE OMPEAEICHUE B YACTHOM IPABE ONACHO,
n00 MaJio CiTy4ae, KOTJla OHO HE MOXET OBITh OMPOKUHYTO. AHAIU3UPYs JAHHOE
OTIpEeJICICHHE MOKHO TMOHSTh, YTO JIt00asi HOpMa, KOTopasi CTOUT 0e3 U3MEHEHUMN
HECKOJIbKO JIET W Jaxke OoJblle, SBIACTCS SBHBIM HapyLUICHUEM MPUHIUIIA
pPa3BUTHSA, YTO, KAK CUMTAIN PUMCKHUE FOPUCTHI, NPUBOJUT K Jerpaganuu. Mcexons
Y3 UCTOPHUH, Ui IPENOTBPAILCHUS TaKOrO pojda JAerpananuu, cyaps B [[peBHeM
Pume, o TpeOGoOBaHUIO IOPUCTOB, CO3/]aBAJl HOBBIE UCKH, TIPEIIEACHTHI, KacaTeJIbHO
TOW WJIM WHOW HOPMBI, UCXOJSl U3 KU3HCHHBIX CUTyallUd, U MPU YCIOBHUH, €CIIU
JTaHHAs HOPMa MOTOM YJIOBJIETBOPUT KOHKPETHOTO MHAUBHUAA. TOJIBKO IIPU TaKUX
YCJIOBUSIX, Ta U3MEHEHHAas1, 0oJiee pa3BUTass HOPMa CTAHET HA3bIBATHCS MPABOM, U
OyIeT 3aKperi€H J0 CIeAYIONIIEero ero U3MEHEHHUS WU JIOTIOJTHEHHUS.

B coBpemMeHHOM Mupe aHHBIM MPUHLUI TaKke padOTaeT, XOTsS HUTAEC HE
3akpemn€H. Hopmbl, KacaTtenbHO MpaB M MHBIE HOPMbI KOTOPBIE 3aKPEMJIEHBI B
3aKOHOJIATEJIbHOM YPOBHE, IMOJJIEKAT IMOCTOSIHHBIM IPABKaM, UCXOJs U3 BPEMEHU
M CUTyallMi, KOTOPOE€ TMOJIMANAECT IOJ NPUHIMUI pPAa3BUTUA, IACHCTBOBABIIWN B
[peBHeM Pume, B pUMCKOM 4aCTHOM ITpaBe.

Creyrommm TpuHIUIIOM, KOTOPBIM JEHCTBOBAJI B PUMCKOM YaCTHOM ITpaBe
ABJISICTCS IPUHUMN €IUHEHUs. [[aHHBIM NPUHIMIT YKA3bIBAI HA TO, YTO PUMCKHE
IOPUCTHI pacCMaTPHUBAIM MPABO, KaK CPEJCTBO OOCCIICUCHHS KUZHECTIOCOOHOCTH
obmectBa JlpesHero Puma. M3 3toro, mosjydaercsi, 4To COONIOJIEHUE YAaCTHBIMU
JUIAMH  IOPUJIMYECKUX  YCTAHOBJICHHWM, TPUHATBHIX PHUMCKON  OOIIWHOM,
oOecrieuynBaeT HE TOJILKO MPABOMOPSIOK, HO M YKPEIUIieT oObIYam W TPaIUIUU
COIIMyMa, YTO SIBJISCTCS BaXKHBIM acleKTOM 3(P(EKTUBHOM 3alUTHl OOIIMHBI OT
Kakux-mmoo yrpo3. Coiym, KOTOpbIH 00J1ajaeT BBINICYKA3aHHBIMUA TPU3HAKAMHU
CUMTAJICS KU3HECTIOCOOHBIM, U MOT 00€CTIEUUTh MPABUIIbHYIO KU3HEACSITEIbHOCTD

YJICHOB O6IHI/IHI>I. CYTB INpyuHOUIIa CAMHCHHA 3aKJII09acTCA B TOM, UYTO B PHUMCKOC€
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YaCTHOE MPaBO B KAKOW-TO CTENEHU OOeCleunBaeT €AMHEHUE, OO0BheIMHCHWE,
CIUIOYEHHOCTh MEXAY WHAMBUAAMH, HO TpPU DSTOM YCTAaHABIMBAET MEpPY
000c00JIeHusI MHAUBUIOB HE TOJIBKO APYT OT Apyra, HO U OT obmecTBa. Enunenne
NIOMOTaeT B KAaKOH-TO CTENEHU 3alUTUTHCA, a O000COOJIEHHOCTh WHIMBHUIOB
BbIpa)KaeTcs B opMe coryianieHui (KOHTPAKTOB, CIIETIOK U T.1I.).

JlanHast cyTh Obla yKa3aHa HaMH MAJI1 TOTO, YTOOBI CBA3aTh MPHUHIIUII
eIMHEeHUs], KOTOPHBI padoTtain B [IpeBHeM PumMe u ero npuMeHeHNne B COBPEMEHHOM
BpeMeHU. Kak MBI yXe yKa3ajau, CyThIO 3TOT0 MPUHIUIIA 3aKJII0YaJIOCh B 3allIHTE,
a TaKXe €IMHEHHE IpU COBEPIICHHE TEX WM HUHBIX CHEJIOK, 3aKIIOYEHUU
cornameHuii. 3 atoro BbITEKAaeT, UTO HaM HPEJICTOUT paclucarh, 4TO U3 cels
IIPENOCTABISET «coryamenus» B JpesHemM Pume.

CoBrnazieHre BOJIEU3bSIBICHUN ABYX WM Oosiee Jull 00 OJHOM IMpEeaMeTe,
IIpU COTJIaCUM Ha, ONpPEAENEHHBIE MMM YCJIOBUS, SIBISETCS cOIIalieHueM. U3
JAHHOTO TIpaBWJIa, MOXET CHAENaTh BBIBOJ, 4YTO JAOOPOBOJBHOE 3aKIIIOUECHHE
corjalmeHusi cCyObeKTaMH MpU OMPENENEHHBIX YCIOBHIX, MPaBUIaX, YKAa3bIBAIOT
Ha BBICOKMU YpOBEHb MPABOIMOPAJIKA, YTO, B NPHUHIUIIEC, CUUTACTCS BAKHBIM
aCIeKTOM €MHEHMUS.

B coBpeMEHHOM MHUpE TakXKe 3aKJIFOYArTCS Pa3HOro poJa AOroBopa, U B
CBSI3M C DTUM TPUHLUI €AUHEHUS BBIPAXKACTCS B BHUJE MPUHIMIA CBOOOMIBI
JIOTOBOpA, TaK KaK JaHHBIA NPUHIUII SIBJISETCS TEM, UYTO MOKAa3bIBAET, KakK JIAIA
MOTYT 3aKJII0YaTh COTJIALIEHUSI HA TE€X YCIOBHSX, KOTOPbIE OHU COIJIACOBBIBAIOT,
9TO TIOKa3biBaeT 3(P(EKTUBHOE TMPUMEHEHUE HOPM TIpaBa, M COOJIOJCHUS
npaBonopsaka. CylHOCTh aHHOTO MPUHIMIA 3aKJIIOYaeTCss B TOM, YTO OH
IPOSIBIISIETCS. B CaAMOCTOSATENBHOCTH W HE3aBUCUMOCTH ONpPEAENICHUs JIULIOM
3aKJII0YaTh JIOTOBOP, BEIOMPATh KOHTPAreHTa, OMPEACNiaTh BUl, POopMy U yCIOBUS
noroBopa (Kpome cymiecTBeHHbIX). I[lpuHuun cBoOOABI 10OTOBOpa SIBISETCS
rapaHToM  3aKJIIO4YeHus: CyObeKTamMH  JIoroBopa  JII0OOro  COJEepKaHus,
HEIIPOTUBOPEYAILETO 3aKOHOJATENbCTBY, 4TO B JlpeBHeM Pume oTHOcHIIOCH K
NPUHIUIY €IMHEHUS.

Emé onnoit omuuM (pyHIaMEHTaIbHBIM MPUHIIUIIOM PHUMCKOTO YacTHOTO
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IIpaBa CUUTAETCS NMPUHLMI TAPMOHMH. J[aHHBIM NPUHIUII NPSAMO HE 3aKPEIUIEH B
MCTOYHHUKAX PUMCKOIO YAaCTHOI'O IIPaBa, W BBIABJICH TOJIBKO, UCXOIS U3 PSIOB
NPOBEAEHHBIX aHANMM30B. M3 BhIUICHEHHBIX HH(OpMAIHii, ObUIO BBISBICHO, YTO,
CYTBIO IPHUHIMIIA TAPMOHUH SIBISETCS CTPEMIJIEHUE K UCTUHE U CIIPABEIIIMBOCTH.
[TpyHLIMIT TApMOHUU TaKXe BBIPAKAET CTPEMIIEHHUE K CTPOTroi, 1enecooOpa3Hon
COpPa3MEepHOCTH MPUMEHEHHS] HOPM 3aKOHOB, K COOJIOACHUIO aJ€KBAaTHOCTU MPHU
UX TPUMEHEHHM, TAKXKE YIOPAJOYCHHIO PETyJIMPOBAaHUS HMYLIECTBEHHBIX U
HEHMYILIECTBEHHBIX OTHOILICHUM.

HctnHa — CyTh pHMCKOrO NPaBOIPUMEHEHMS, W MCHOJIB3YETCA TPH
aJIcKBaTHOM INPHMEHEHUM HOPM IIpaBa. «AJEKBaTHbIM IIPUMEHEHUEM HOPM
IIPaBa» MOXHO CYMTaTh TAKOBBIM, TOJBKO €CIIM JIaHHAs HOpMa HE TOJIBKO
IIOANAJACT I10J ONPENEJIEHHBIM Cllyyad, HO M TOIJA, KOIZJAa OHA CBA3AHO U C
JUYHBIM ONBITOM M YYyBCTBAMM JIAIA, KOTOPBIA IIPUMEHSET JaHHOE IIPaBO.
JlaHHBIN Clly4all IIOKa3bIBAE€T, YTO MPH aHAJIM3€ TOM WIM WHOW >KU3HEHHOU
CUTyallMd PUMCKHM IOPHUCT JaBajl BOJIIO YyBCTBaM, YTO Ha CETOJHALIHUN JEHb
KQ)KETCA CTPAHHBIM, 1 MAaKCUMAJIbHO HEYJA00HBIM MPaBWIIOM. B puMcKOM YacTHOM
paBe HUKOIZAa HE OTBEpPraju 3Ty aJIeKBaTHOCTb, & HA00OpPOT B OOJBUIMHCTBE
Clly4aeB OIHPAJIMCh Ha HEro. JTO O3HadaeT, 4ro B [[peBHeM Pume ropucTtsl
aHAJM3UPOBAIA CUTYallMM IIMPOKO, HE OTPAHMYMBASACH TOJBKO IOPUINYECKUMU
dbakTamMu 1 HOpMaMHU.

BriieykazanHasi aJleKBaTHOCTb, KOTOpas INMpUCyLa MPUHLMILY TapMOHHUH
PHUMCKOTO YacTHOTO TMpaBa, COBPEMEHHBIM KOPUCT, B CHJIy 3aKpEIUIEHHBIX
IIPABOBBIX HOPM, M IIPU NEPUOJE aHAJIM3a TOJBKO CYIIECTBYIOIIUX OPUIHYECKUX
(dakToB, HE MOXKET MPUMEHUTh HAa NpakTuKe. MOXET TOJBKO MpeArnoJararb, U
M3y4aTb CUTyalUIO yTEM aleKBaTHOCTH, HO 3TOT MPOLECC HA CETOMHAIIHUMN JEHb
CUMTAETCA HENPUMEHUMBIM, U HE MOYKET CIIY)KUTb TEM, Ha YTO MOTYT OIMUPATHCS
IpU 3aKIIOYEHUN KAKOW-TMOO CIEIKU, WM K€ BBIHECEHUS PELEHUs, IO TON WK
WHOU CUTYyalluH.

Hcxons U3 BhIIEU3I0KEHHBIX (DAKTOB, U ONUPASICh HAa NPOBEAEHHBINA HAMU

aHaliu3bl M HX BBIBOAbLI, MOXEM CKa3aTb, 4YTO PHMCKOC IIpaBO ACIUTCA Ha
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nyOJUYHOE W YacTHOE IMpaBa, MEPBOE M3 KOTOPHIX PETYIUPYIOT OTHOIICHUS,
CBsA3aHHBIE CO BceM oOmiecTBoM, HapojgoMm J[IpeBHero Puma, BTOpoM —
BBIPAKAIOIIUM HMHTEPECHl OTAECNbHOrO wuHAMBHAA. [IpoananusupoBaB 3T
HaNpaBJICHUS, CACTAIN YIIOP HA W3yYEHHWE PUMCKOrO YaCTHOTO ITpaBa, a UMEHHO,
4YTO OHO M3 ce0si MpEACTaBIsIET, U Ha 4To OoJblie omupaerca. B xome »Tux
aHANMM30B, OBLIM BBIJCICHBl HECKOJBKO TPUHIIMIIOB, TPUCYIIHNX PUMCKOMY
YaCTHOMY TIpaBy: «BHEIIHWE TMPUHLMIBD) - JO3BOJUTEIBHOCTH, YTO B
COBPEMEHHOM MHUPE TaK)K€ aKTyaJIeH, U OTHOCUTCS OOJIbIIIE K «CBOOOIE», TaK KaK
CyTh JAaHHOTO IMPHUHIMIIA 3aKJII0YAECTCSd B TOM, 4YTO «JI0O3BOJIEHO BCE, YTO HE
3aIIpEILCHO»; MPUHIMII HEBMEIIATEIbCTBA FOCYAapCTBa B J€Jla YaCTHBIX JIAL] —
CYTBIO JJAHHOTO MPHUHIIMIA SBJISIETCS TaKXk€ CBOOOJHO OT BHEIIHUX BO3JICUCTBUMN
Ha OTHOUIEHHUs, KOTOpPBIE CTPOSATCS MEXAY HWHAUBUAAMU, OHHU SIBIIFOTCS
CBOOOJHBIMM TIPH COBEPIICHUM JCUCTBUM, BBITEKAIOMIMX U3 (TOTO BPEMEHH)
PUMCKHUX YaCTHOMPABOBBIX OTHOIIEHUM, YTO U HA CETONHAIIHUN AEHb HE MOTEPSLT
cBoto cuiy (ctates 1 'K PY3). [lomumo «BHEUMTHUX MPUHIIMIIOBY CYIIECTBOBAJIN
TaKke U CIelHAIbHbIC TPUHIIUIBI TAKUE, KaK: pa3BUTHE (CYTh — HUYETO HE CTOUT
Ha MECTE — Pa3BUBAIOTCS M YCOBEPUICHCTBOBAIOTCS OTHOILICHUS MEXIY JMIAMH,
Ha POBHE C HUMH Pa3BUBAIOTCS U HOPMbI, KOTOPBIE UX PETYJIUPYIOT), EAUHEHUS U
rapMoHusi. BplllleyKa3aHHbIC MPUHIUIIBI SBJISIOTCA TEMY, B CHIY KOTOPBIX
MHCTUTYTbl PUMCKOI'O YAaCTHOI'O IpaBa CYLIECTBYIOT U B HAIE BPEMsl, U CIyKaT

OHOpOﬁ AJI1 TOXKACCTBECHHBIX IIPABOBLIX CUCTEM, TAKHMX KaK I'pa’XIaHCKOC IIpaBo.
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